DOCUMENT RESUME .

-

ED 233 281 » S . CG 016 860
AUTHOR - Hayden, -Richard J. - -
- TITLE The Right to Privacy for Juveniles: A Review for
. : - - Scéhool Counselors. ’ \
- PUB DATE: ;- Dec 82 - . —~
CTTUNOTE T " 64p. ‘ :
PUB TYPE Guides - Non-Classroom Use (055) -- Information

Analyses (070) -- Legal/LegislativeyRegulatory
Materials (090) Y L

EDRS . PRICE . MF01/PC03 Plus Postage. - * ;
. DESCRIPTORS Adolescents; Children; Civil Rights; S
- *Confidentiality; Constitutional Law; Counselor
e W Client Relationship; *Counselor -Role; Elementary

Secondary Education; *Lawsj Parent School
. Relationship; #*Privacy; *School Counseling; School
+ Counselors; State Legislation; State of the Art
Reviews; *Student Rights; Student School -
) . " Relationship ) ’ AN

~ ‘\\ N

\\\

ABSTRACT ; S | - -

. - This paper, addressed to school counselors, provides
background information cencerning the rights of privacy for
juveniles. A brief introduction-notes the recent changes in juvenile

_rights and the expansion of the school counselor role and
responsibility. The first section presents a’ general statement of the
right of privacy primerily through English common law, American case

- law and the Warren (anq Brandeis Right tc Privacy article (1890), w
which .still acts as\a catalyst in contemporary case law and
legiglaticn. The sptond sectior reviews the four categories of right
of privacy as defined by Prosser in 1960: Appropriation -‘of a
person’'s namé¢ or likeness for the defendent's benefit and advantage;
Intrusion - on the plaintiff's solitude by intentionally and . .
purposely-prying; Public Disclosure - of private\facts; and False
Light - publicity which creztes false light .in the public eye. The
third section discusses the extension of the right of privacy to
juveniles as clients of school counselors; summaries of case law

- concerning the First, Fifth,.Ninth, Fourteenth, and Twenty-Sixth
Amendments are included. The fourth section provides general \

pplication of confidential and priveleged communications by school

counselors resulting from the right of privacy of student, parent,._
and school staff clients. The appendixes provide a list of states
with school. counselor privileged communication, along with brief
summaries of the laws in those states; a table of the legal cases
cited; and a list of the references cited. (W%S) '

¢

***ﬁ‘p****************i*******************t******************:*********

*\\\\Reproductions supplied by EDRS are the best that can be made *
* ,

: from the original document. *
*************************************ﬁ*********************W***********'




S S 5
. ~ B
¢
aL _ T
B | THE RIGHT TO QP'RI‘VACY FOR JUVENILES
g A REVIEW FOR SCHOOL LOUNSELORS - :
o / | \
A .
. ' December, 1982 :
\ I | '

* .
. by '
. Richard J. Hayden, M.A. '
- . ‘ . : |
kS
L3
U.S. DEPARTMENT OF EDUC’ATION ’ “
L NATIONAL INSTITUTE OF EDUCATION ' PERMISSION TO REPRODUCE TH!S
EDUCATIONAL RESOURCES INFORMATION MATERIAL HAS BEEN GRANTED BY
-~ CENTER (ERIC} . g
This document has been reproducéd as '
\f} received liorm the pefson or organnzation

o onginating 1t
\O - Minor changes have been’mgdn to improve
&‘ reproducton quaiity .
0 - : Pomls of view or opimons stated in this docu TO THE EDUCATIONAL RESO.EJRCES
pu— ment do Not necessanly represent official NIE - . INFORMATION CENTER (ERIC).”
o . Position or policy ‘ . - .
< Administrative Intern "Graduate Associate

Office of Associate / p Counseling and Guidance

Superintendent, Instruction Department -«

Amphitheater Schodl District o University of Arlzona

701 W. Wetmore Rd. Tucson, Arizona 85712

Tucson, Arizona/ 85707_ .

-

ERIC - o

Aruitoxt provided by Eic:



o

e

) . - &' TABLE OF CONTENTS
SECTIONS )
: ] Page
. GENERAL CTATEMENT OF RIGHT OF PRIVACY . 2
LI PROSSER'S, FOUR FORMS OF RIGHT OF PRIVACY. 5
‘2 R " Prosser's First Foxm:  Appropriation. . . . . 5
¢ - Prosser's Second Form:. Intrusion. 6
’ Prosser's Tﬁird Form: Public Disclosure. 8
Prosser's Fourth Form: False'Light e e 11
.« . III. EXTENSION OF RIGHT ,OF PRIVACY TO INCLUDE '
. JUVENILES . . . - . R &
IV.  SCHOOL COUNSELORS, CONFIDENTIALITY, " AND PRIVILEGED
b “'COMMUNICATION . . . . . . . . .. . P X
/§MMARY 1
NOTES®. . . . . . . . G e e SR ¥ |
| o |
APPENDIX  I: STATES WITH SCHOOL COUNSELOR PRIVILEGED
, COMMUNICATION . . . P
APPENDIX II; TABLE OF CASES CITED . . . . . . . . . . 53
APPENDIX IIT: REFERENCES CITED . . . . . . . . . . . . 56,
\ .
L

Z S L B :




e

n

Juveniles have many more civil and statutogx(rights today
than they have had historically, The Juveniles Right to Privacy
has ‘been expanded through three basic\means | first by federal

and stdte court decisions such as "'Foe v Vanderhoof and the

Danfgz__ decision; second, through'legislation 1nc1ud1ng parts
of Public Law 94-142, Education for all- Handicapped Children Act,
and the Family Edycational Rights and Privacy Act; and third,
through changes in local.practices. Because the juvenile has-

more acknowledged rights, those providing services need to

recognize those rights, separate from their parents, to a great-

~“er degree._ This expansion-of rights has paralleled the expan-

L~

—"a

.sion of the school founseling role from a- Strictly educatidnal-
vocational orientation to one including‘crisis and personal

problem counseling as well.

Ehis rise in the difficulty of problems has increased the

need for greater confidentiality outside the counseling situa-

‘tion. Because of the increased juvenile-rights and the greater

need for better counseling skills to help with the larger prob-
lems of the students these days th,e professional stature of the
counselor has been raised The rise in professionai\stature

means that more is expected from the counseling relationship
. 4
than wgs previously needed #‘These expectations. also raise the

potential of liability in civil 3nd crimlnal actions as people

expect more quality from the counseling relationship.zn

-J 1 % -
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Because these rights of the: Juvenile exist the ' - \

-

professional needs tc be continually updated on the changing Ca
ot nuances of the 1nterpretation of the law. Historieal background
‘of the basic rlghts is needed by counselors and appropriate re-
- spons1ble administrators so that new material may. be recognized .
iand processed. - Thls paper prov1des some of the cruc1al back- l) ~
ground about the Rignts of Privacy and conﬁidentlality w1th1n
the context of cchool cOunseling .
- This paper will deal with the_following topics:: first, a
"general statement of the Right of Privacy ‘as presented by '
Warren and Brandeis in 18905 3 second, the four categories of ;
Right of, Privacyﬁas defined by Prosser in 1960; 4 th1rd the
extens1on of that Right of Privacy to Juvenilii/as clients of
school counselors and last, the general application of confi-
dential and privileged communications by school counselors,
.because of Right of Privacy of students, parents, and school
staff clientsJ |

) . .
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GENERAL STATEMENT OF RXGHT OF PRIVACY

People's interest in beinggfree from physical attack,
injury, and physical pain inflicted by someonevelse is almost

: : . . o J
- universal. In all common law jurisdictions it 'is protected by
law‘.5 Although.the-pain_suffered by each victim of physicalu‘

attack may vary from case to case, all phys1cal evidence of the

.

‘ attack is obJeptive and can be measured Injury from invasion
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@.‘>ef priyacy,iS'nbt always so éasy to.evaluafe objectively.

.'AltHOUgH everydng woula seémidgiy neeé somé sort of protected -

}ife space, the amount of seclusion ﬂéeded differs from indivi- -

.o . : »
w dual to individual. One person may be pleased.and flattered

_ _ ) | ' _ —
by publicity, but another may become physically or mentally ill
becausg of disclosures. Historically, the'coufts'héve been
- Slow to rule in_favor/of Right of-Privacy settlements based
" upon a "state of mind" of the individual as a result of public-
ity.6 'The court cases were decided on the basis of defématlon,7
T - o b L P '
or the invasion of some property rlggt,s or a breach of confi-
'dence or imp’liéd"contra_ct.9 L _ ', I
£_ T :
In 1890, Samuel D. Warren and Louis D. Brandeis wrote an
article pﬁblished in the Harvard Law Review with the title ''The
. 1 , . ..
Rilght to Privacy." Their stated purpose was:
"= to consider whether the existing law affords
"~ a principle which can properly be invoked -to
protect the privacy of the individual, and, if
it does, what,fhe nature and extent of such
protection is,ll : . -
iﬁéy also stated that: |
‘ ~ the common law secures to each Mdividual the
' right of determining/, ordinarily, to what
extent his thoughts,  sentiments, and ‘emotions
shall be communicated/to others.l - - »

Another principle in the .article was that:

the right of property, in its widest s&nse
" including all possessions, including all -
v rights and privileges, and hence embracing o
the right to be an inviolate personality, affords
alone, that' broad basis upon which the protection
which the individual- demands can be xzated.l3

s
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~ The catalyst for this article was-the problem of the press

¢
and,the\\yellow journalism" of that t1me 14

The grow1ng excesses of the Press made a
remedy upon such.a distinct ground essential
to the protection of private individuals
against the unJust1f1ab1e infliction_ of mental
pain and distress.

, ( .
Prlor to the time this art1c1e was wr1tten the courts

*

-'demonstrated a pattern of 1ean1ng toward a recognition of - the

16 ., There have been many legal art1c1es

18

r1ght to be left‘alone

againstl7‘and many more in favor

pf the nght to Pr1vacy In

19d2 thEﬂNew.York Court of Abpeals regected”the“Right of
Privacy‘19 The uproar from this case encouraged the New York
State 1eg1s1ature to pass a 1903 law in favor of the nght of
Pr1vacy 20 It was both a misdemearnor and a tort to make use of

the name, portrait, or picture of any pérson for ' advert1s1ng

purposes or for the purposes of trade" withdut his written con-

sent.21 This law is still in effect in New .York, and is well

established with over a hundred.décisions based on--it.z'2

~WRile the New York courts were handing down major deci-
sions, the leading case Was'actually‘decided S; 1905 by the

Georgia.Supreme Court. Pavesich v New England Life Insurance
. -~

_éomEan223; presented the case of an advertising campaign which

used the plaintiff}s'nane and nicture, and printed a false :

testimonial from him. Georgia used the New York statute re-

.

jected the Roberson v Roberson Fold1ng Box Company declslon

from the 1902 New York Court of Appeals accepted the Warren

-

P T
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and Brandels opinions, and recognlzed the pr1nc1p1e of the nght

!

of Pr1vacy in dec1d1ng for the p1a1nt1ff
The court opinions were still d1v1ded‘between the sides for

and against a principle of Right to Pr1vacy until 1939, when the

Restatement of Torts was publlshed 25 The 'tide set in strongly

in favor of recogn1t10n and the reJectlng op1n10ns began to be

ERY

overruled. n24 There are only four -states wh1ch nave reJected

7

the right of pr1vacy in the courts, and wh1ch have' sa1d 1nstead

that a change in the old common law must be made by the legls-
1ature_rather than the courts.z-6 ‘ Y .

PROSSER'S FOUR FORMS OF RIGHT OF PRIVACY

. .. L ) :
sProsser's First Form: Appropriation

William Presser; in the Handbook of the Law of Torts,z7
and an earlier article in the California:Law ’Rev:i.ew"28 descr1b--

B

‘ed a set of four forms of the 1nvas;on of privacy tort actions.

29 or the using, "for the defendant s

T30

The first is A?PRORRIATION,

benefit or adwantage, of the plaintlff s name or likeness.

This was the form named in the New York Civil nghts Law in 190°

and the Georgia Supreme Court case in 1905. 31 The 1ntent10n

must be to steal the pialntlff s 1dent1ty for some advantage or

some "tortious use. "32_ The name may be used for a novel but

it needs to be prqved that the 1dentif1ab1e name and personality_

were placed there for the defendant’s advantage (to sell more

- ‘. .
. -

4
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33

books?) to be a tort action. A f1ctlona1 flgure in a novel -~ .

may have ‘the p1a1nt1ff s character occupat}on general outline

: of h1s~career and many real incidents (as long as the cd1rect

3

N name is w1thhe1d) w1thout becomlngzicause for tort act10n wunder
- \
Approprlatlon.34
. B o v T
Prossgr's Second Form: Intrusion

9
‘

The second form 1s INTRUSION, 35: and 1nc1udes exawples of

phys1ca1 1ntrus10ns on the plalntlff s physlcal soIitude or.

36 37 ’

seclusion, 1nto_a person's home,™' or into “a place of bus1-

ness 38 electronic eavesdropping,39 and peeping into windows.40

. T
The closest counsellng app11cat10n would seem to be the’ _one of

tape- recordlng counsellng sessions w1thout perm1851on

Th;‘prlnclples included 1n the Intrusion form include the
42

purposeful act of 1nfﬂﬁ't1ng mental d1stress on ano ~her person

(Counselors may be 1nvo,ved after the fact w1th clients suffer-‘
= - ing mental distress effects ) VWhen mental disturbance is- treat-
ed by itself’ 1n the courts, then extreme outrage, non-tr1v1a1

11ab111t1es and serious ‘mental harm (shown preferably by phy.
3
s1ca1 illness effects) are requlred 43 - Dean Prosser_states

that when privacy, intrusion, and 1ntentlona11y inflicted men- *

- E
-

tal distress' are taken together in a s1ngle tort action, the

J .
aforemeutloned requ1rement fot mental d1sturbance is no longer

4 : ‘
necessary.—,4 - . , : *

' ‘ Professor Bfoustein adds the dimension of individuality
-~ ° ~ -

and human dignity to this form. ' He would like to have Right to

" .*
- : . N
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" "Privacy defined.in.a general ethical sense of "an affront to

ALY L.

human dignity" rather than the more specific polnts described

by the four points of Prdsser Intrpslon is "demeaning to indi-'

/ WA

Viduality. A woman's 1ega1 right to experience ohildbirthj

w1thout the public watch1ng,4§ is not dependent 5ﬁ protedti g ¢
her emotional stab;iity, b?t instead it is dependept on the
desire to ;espect her -rights for individuality'and}nnnan_dignity.47
Prosser stated in a reaction articlé that he had,ndt;seen.a
particular court case which had been decided in this manner.
The‘constitutional'protectionsrof the Fourth Amendment
“against unreasonable search and selzure by a11 government agents

g(the Fourteenth Amendfent extendsithe ob11gatlon to States, as

we11) are based on protecting against 1ntrus1ons 1nto privacy.

!

It doesn t provide relief in caseslof 1ntrus1ons by private:
' citizens, 48 but pub11c and pr1vate/1nstrus10ns of privacy- are
t . treated as equally Wrong The Fourth Amendment would seem to-
frame arguments for the 1ntrus1on pr1nc1p1e for the pr1vate in-
dlvidual as well \ .

4

The Intrus10n Prlnc1p1e is also 1ncorporated into the -

_Famlly Educatlonal Rﬂghts and Privacy Act of 1974 (FERPA)

through its protectloP of the fam11y r1ght to 11m1tat10n of

-

access to student schhol Trecords to people w1th a "1eg1t1mate
educational interest. ‘49 ‘FERPA ralso called ﬂuaBuckleyAmend-
ment,dprimarily dealslw1th Prosser s last two forms of Invasjion
or Prrvacy, but the se;tionsrestricting most people from -.

i LS

N,
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looking at student educational records would- seem to show

recognltlon of the Intru51on Pr1nc1p1e, ‘when app11ed to govern-

ment agencies not named 1n FERPA (1nc1ud1ng police departments

» o'
s

and Sﬁhool board members)
(1) that there must

. Condltlons‘}or Intrusion include;°1!
be purposeful prying cx 1nt2u31on .(2) that the(intrus1on must
be some thing which would be offensive or ubJectlonable to a -
reasonable person; and (3) that on the public street, the.plain-
trff has no 1ega1 rightvto be alohe,‘and someohe who is just .
following and hatchiné is not inyading privac 152 Soﬁeohe who
takes a picture of a couple kissihg on the oug}ic'street may

publish it as public Lnformatlon >2a’ ) . ‘ .

Prosser’ s Third Form: Public‘DisclosureY‘;s

| E The Buckley Amendmeht prov:.slons‘>3 and’ conf1dent1ality of
counsellng information from the client are directly related to ~
the third form of Right of Pr1vacy PUBLIC DISCLOSURE of Pri-

‘vate Facts. >4 It covers ptb11c1ty of private information, even

>
though the 1nformat10n is true and there is, or is not, a case

for defamation. 5= , , : .

The leading case is Melvin b Reid,56 where the défendpnt

made a movie about the plaintiff's former life (forgotten for
sevennyars)-as avprostitute. She had made a new lrfe, and was
disturbed, offended, and humiliated‘in her commmity. The case’

‘was decided on the plaintiff's right to pr1vary, the Warren and

Brandels art1c1e and a Cal;forn;a Constit utzonal provision



which guaréﬁtees "unalienable rights" of ’en*oylng and defendlng

%\
life ‘and liberty; and pursuing and obealnlng safn'y and happl-

ness.>’ -
Forced disclosure is included in ﬁhe:Fifth“Amendment privi-

-...lege against self-incrimination, the Miranda v _Arizona decision

.(which directs policevauestioning'of ‘suspects),, 38 and tke
Fxrst Amendment values of freedom of speech and frewedom of - N

e

association (which Forees the government to. show an overrldlng‘
and compel1lwg” 1nterest‘1n order td force dlsclosure of organl-
zations %01ned and who the members of those organ17at#ons are). 59
The Pr;klleged Communlcetlons statutes extend this Right of
Privacy to céntldent al relatlbns when the ?nformatlon might '
have been'required to be stated in court. Reeerictiens on
electronic surveillance devices are aleo covered. ©0
Limits -to ;his form oﬁ\right of privacy fail incc‘;hree

areas.®l The first is that the disciosure of the priyate
facts musttbe a public disclosure, and not a prlvate gre. Post~--.
1n% a notice (public dlsclosure) naming a*V1ct1m of rape, 62_or

"' yelling a fact of ;omeone else's indebtecdness on a publlc
street is not allowed. Telllng about the 1ndebtedness to the
plaintiff's employar 63 or to any other 1nd1v1dua1 or-eVen to
a.small group64 (prlvate dlsclosure) zs allowed as long as

<

1 .
there is not a breanh of contract, trust, or c0nf1dent1a1 rela-~
/

tlon.65 In’ dec1d1ng whether to tell somecne 1nformation con-

J
ta1ned in a stpdent file, in a case not 13 sﬁed spec1f1cally in

.-’/ o o -,, ' 12‘
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’FERPA, it must be a private disc}osure, not a public one, and a
"“demonstrated educational interest” must be shown.66

The second limic to‘créiming'disclosure is that the fafts
given must be private facts, not public facts. If the'fgctg
are public record (like marriage license date and néméé, or
birth ov dezch records), then the;pléintiff‘cannot complain.
If,.howeyert me;SOnal.infofﬁa&ioﬂ:from a counseliné session or
s;uded; ed;cagional record is copied and made public (without
permission), then thsz :ftﬁaqion falls ﬁndér Public Disclosure,

and FERPA regulations.67
The third limit is that the public disclosu;e must be
something which would be'offensive 6r objectionable to a fea-
sonable perso’n.’68 A newspaper story_abouf.a camping trip on
Mt. Lemmcn: should not shoék‘an ordinary and,reasohable ma;,A

bur if a description of sexual reldtions with his wife, while

¢

Qn the trip, was included, then‘tﬂfgiﬁgﬁﬁﬁ<§g-objectionable.

A specific schcol-related case is the ggg'df Kenny v

Gurley in Alabama im i923. A girl was sént home with a note ro

the,parents.only. which‘said\she could never return to the

school, because 0of a health problem. Thg appeal court ruled

that the privileged communicatidn was handled appropriately.69
Another case in washington State in 1955 produced a set

of guidelines for judging whether the privi%eged comnunication

has been handled correctly, and without invading the privacy

of people involved:
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(1) The communication must be made in good
faith; : o : .

2) It must promote an accepﬁ%ble interest;

(3) The statement is limited in scope to_ this
purpose; . ST o

{4) The occasion for transmittal is proper;

(5) Publication has been made to proper parties

in & proper manner./ .

It éguld seem that the reports and letters tegarding stu-
dent evalu;éion, grades, _ énduct, and other information should
use these guidelines befoE; letting them’beCOmé official stu-
dent educational records or nofes sentuhome.

Prosser’s Fourth Form: False Light

Prosser's .focurth principle is publicity which creates

FALSE LIGHT in z:hewpublic,eyej1 Deari" Proéser described the

’ 72

first case of this fotm as Lord Byron v Johnston, ~in which

the poet, in 1816, sued to stop publication of a bad poem,
writtén by someohe else, but éredited to him. Prosser also in-
dicated that these "false light' cases all involve reputation
and "obviously differ from those of intrusion, disclosﬁre of
privace facts, or appropriation, in this'way.”ys Dr. Bloustein
of New York University Law School has stated that Dean Prosser's
forms are too limited, and>they should be combined into one

broad action called "An Affront.to Human Dignity." His approach

includes not only reputation, but also the value of the "assault
' A

-

on the individual personality and dignity.
Generally the principle of "False Light' includes three

—

" kinds of cases.’’ The first involves the plaintiff's picture,-

A
A
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which is used to show some connection with a book or article,
when there is no personal conneé?ion at all.76 An example of
this might be 4 picture of an honest Superintendent of Schools
f{;;t appears among others, and without comment, in a story
about corrupt school Bfficialé'in the state. Another example of
this is one of the right or wrong use of the picture: In one
-city fewspapef, a picture was published with an article. It
was a man, in a public place, hugging his wife. The phogograph
was published with an article, but with no particular iéference

77

to the picture in the article. In another newspaper, the

same pose taken at the same time was used to show the "wrong
S e \ . .
' - kind of lé6ve consisting wholly of sexual attraction and nothing
° e -

. else."7§ The compiaint about the first article and picture,

79

against the publisher, was dismissed, and the second case suac-

ceéﬁéd-against the other publisher, because of the connectign

with reputation.80 ’

The second kind of 'false light' case involves publicly

giving false credit for some opinion or statement, such as in
: . 81 : ' . 82
books or articles, unauthorized use of a name on a petition,

or when a candidate for office,83 or filing suit in the plain-

- -

tiff's name without permission.84 The last kind of case in-
cludes those in which the plaintiff's name, photograph, or

fingerprints are placed in display with similar items’%onnectgd

with convicted criminals, when the plaintiff had never been

convicted of a crime.85




EXTENSION OF RIGHT OF PRIVACY TO INCLUDE JUVENILES

What about extension of Prosser's four forms of-to6Tt
. * i
action? America seems te be alone in the coverage under Right
of Privacy in the EgggOn.law countries. It has never been re-

cogn i Zlid separatel} in England, Canada, New Zealand, Australia,

w
or "other jurisdictiens sharing the heritage of common law."8°
Shme courts have recognized the -Rigﬁt~of Privacy on "common
law,"87 Others on "constitutional mandate,"88‘and others oﬁ
”natufél law. 87 Professor Bloustein, as menﬁioned before,

;{ feels it should be based on casé binvolving "an affront to
. .

; human’dignity."90 Dean P;osser;jzzkered the professor's claim

with the statement tha® there doesn't seem to be any case to
support that statement, but.thét it doesn't mean that there
won't be one later as more cases and situatiéns preseﬁf ihem—‘
selves fof‘Bbq@sion.gl ‘ *

An extensionof the right of privacy to &inors has been
forming for a long time. The idea of children as humans with-
in the law was brought into focus in 1874 in New York: City, \
when the leading child abuse case was tried under the cruelty
to animals act of New York City. New York state latef passed
legislation which provided better pProtection for children'Unde?
child abuse.’? wAnother focus point occurred in 1971 jwhen the
Twenty-Sixth Amendment was passed and gave the eighteen-yearr/
'61& the right to votfe.93 The eighteéh-year—old gradua}ly hag

been given the title of adult at that age in most states. /

: - - 16
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'During.those intervening years between 1874 and 1971,>many

court jurisdictions decided that children were "persons" under

/

- the Constitution, and "in loco parenﬁts" procedures were being

edjudged and legislafed doyn to a minimum.94

The Supreme *Court decided that 'neither the Fourteenth
Amendment nor the Bill of R%ghts is for‘adults-alone,”‘and

/ ‘ 'éxtended\many fundééental/fights to juveniles,gs'including:
' ’ 4

96

R First Amendment rights to free speech’’ ahd free exercise of

.religion.97 i
/ . ;
A few early cases recognized some procedural and equal

protectibn rights of children,”® but the In re Gault ruling

allowed for quicker progress.99 Gerald Gault's parents chal-

lenged the Arizona Juvenile Code's lack of due process proce-
dures, and the United States Supreme Court listed the minimum

due process requirements for juveniles in cases where prison

time is possible. 100

101

Three years later the In re Winship decision handed

down by the Supreme Court reversed a New York Family Court
decision. fappealed from the New York Sugreme Cdurt),lo2 because
the'case was decided by just a ''preponderance of the‘fvidence,”
as required by the New York Family Court Act of the time.lo3
The Supreme Court decided that, if a juvenile is charged with
./an'act which would be a crime if committed by an adult, even a

jﬁvenile.should receive a conviction with pwoof 'beyond a rea-

sonable doubt."104 ,

A
17~
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Two decisions helped to further shape a person's right to
pr1vacy An adult' s right to privacy in famlly relatlonshlps'

was strengthened w1th the Griswold v Connecticut U. S Supreme
105

Court decision. The minor's right to privacy was\recognized
in Merriken v Cressman. 106 A junior high school student wanted

* /

an 1nJunctlon against the gtart of a school's drug preventlon .
program whose purpose it was to aid school authorities in find-
ing potential drug abusers. The problem was not the conceépt of
drug preventlon but the method of 1dent1f1catlon through the

use of a questionnaire which asked questions about fam11y rela-
tionships and rearing,lo7 There was no mention of drugs in the
questionnaire,,and'no attemnt was made to define what was meant
by drug abuser, uhat a potential drug user was, or what was the
correlation, if any,fof’the testipg methods with the results

wanted. The Merriken court'concluded that the questionnaire

12

was of a "highly personal nature, (private facts), and the way
used to inform the students and their parents about the pro-

gram's methods and goals did not approach the status of "inform-

al consent.' " The District Court issued the injunction against

, . v i e -
using the questionnaire and said, ''the fact that the students
are juveniles does not in any way invalidate their right to

assert their constitutional right to privacy." The court

-strengthened its stand when they stated: ..

This Court would add that the right of privacy.is
on an equal or possibly more elevated pedestal
than some other individual Constitutional rights

w3
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-and should be treated with as muchtdgference_

as free speech 10 .

Because the court analyzed the methods as weil as the stat-
ed purposes 05 the test, school testing programs generally should

be clearly outlined, have a stated purpose, and use proven and

109

effective methods. A minor's rights may be violated if the .(\

student is separated from regular class placement in the I.E.P._

process, for example,‘because of the use of unrellable evaluatlon oA

\

tests or methods or if té@re is no correlation between the tests
’
validity areas and the final placement."Physical segregation of - D
h v ¢ ‘
misplaced "emotionally-disturbed problem children'’ might height-

en the emotional and psychological diffegences which are the

-

reason for their behavior,difficulties.110

A study of a related problem;'confidentiality of'records,

-

caused a change which strengthgned the A.P.G.A. Ethical:Stand-
. ards:111 The results showed that school counselors' were likely

™
*to releage school records in 1962 to many dlfferent agencies
t
without looking at.the validity of school test scores when

applied to non-school ‘uses. 112, follow -up in 1970113 showed R

grept 1mprovement in conf1dent1al1ty, but even FERPA only re-

quires permission to disclose to a third party, without any
interpretation required, except\in coqrt At tlmes state laws
required the explanation be made by a quallfled profé%s1onal

~

No mention is made of va11d1ty of the school test scores for
non-school us- 11&/’f§>s is related.-to the False &aght form in
)

Privacy.

12
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- Court dec1sions have 1ncreased.the conStltutlonal rlghts of
Juvenlles beyond school records Pr1vacy rights of minors were’
strengthened with several recent dec181ons about abortign. In
Foe v Vanderhoof, 115 a Colorado statute requlred parental con-

“»

sent for an abortion, and the minor plalnth‘ felt that the law

.violated her right'to privacy as guaranteed by the First, Ninth,
_ : AN

and FoUrtc:SFh Amendments. The two important issues.presented
1

were as follows: first, did the adult right to\privaJ§ for

abortion obtalned from Roe v Wade116 and Doe v Bolton1;7 apply
# o e TE
to minors? ‘Second, did any compelling étate int:erests'118 Jjustify

the difference in Ytreatment between‘minors and adults? The Foe

“

Court ruled in favor of the right of privacy. ° It used the

Supreme Court rationale from Roe v Wade whem ig called privacy a
right which is "a personaf one‘guaranteeing to the individual -«
the right to make basic decisions concerniﬁg.his or her life
without interference from the government.“119 They concluded

that "minors are entitled to the personal right as well as

adults.“;zp The Foe Court cited Coe v Gerstein121 when it

declared, "a pregnant-woman under eighteen years of age cannbt,
under the law, be distinguished from one over elghteen years of

age in reference to 'fundamental', personal' constltutlonal

rights." g
3 .

. y |
The United States Sup: "me Court, in Planned Parenthood of

Central Mo., et.al. v Danforth,122

upheid the minor s rlght to

privacy in °~ an abortion situation. It held that

L R2U
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y
Constitutional-/rights do not mature and come
into being magically only when one attains the -
state-defined age of majority. Minors, as well

as adults, are protected by the Constltutlon and
‘possess const1tut10na1 rights.

On a dlfferent subJect with the toplc of m1nor s constitu-

tional rights, the desire to "act in the best 1nterests of the

child" is usually the reason given for state or localﬁinterven-
24

‘tion in the lives of Juvenlles In Wisconsin v Yoder, an

Amish father sued to find whether hlS son could be requ1red by

the state to attend school past the e1ghth grade, if the values

taught in school were agalnst the Amish religious value, and

they had alternate religious education in Bible reading required,

e

and the grammar school ejucatlon was suff1c1ent for an Amlsh

—
4

farmer. Mr. Justlce Douglas wrotg that a1though the father was
being listened to in the case, no record was in evidence *hat
the boy's wishes were to be considered. 'The child, therefore,

should be given -an opportunity to be heard before the state

gives the exemption which we honor today."125

»

On the other hand, the Foe court wrote that some state

regulations infringing on.the right of privacy may be appro-
4
priate:

§
The state may infringe on the constitutional.
right to privacy; however, before it may do
30, it must demopstrate interests so compelliny
2&/to justify the intrusion on the fundamental
right involved. The legislation must be narrow-
ly drawn and confined or_restricted to the com-
pelling state interests.

-8
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Minors.' constitutional rights,.especially privacy, have

gained a;tention and strength through the amalgam of court deci-

sions. While the right of privacy is not absolute,127 it is

g.128

constitutionally protecte Children have been recognized

as ''persons" constitutionally,129

<

equal to those of adults in those areas. These rights have been

‘and havq\Peen given rights

shown to prohibit school authorltles from requlrlng students to

atell personal memories and experlences130

permission for legal abortions.lé1 .

or requiring a parent's

SCHOOL COUNSELORS CONFIDENTIALITY, AND P“IVILEGED COMMUNICATION

The last step is to relate Privacy to confldentuallty and-
privileged communications. The Right to Privacy has bggn des-
cribed for adults and juveqiles, but‘yhat héppens when ''private
facts' are given to school officials, as in particular, to school
counsélors? Prosser's third form, of the tort ac%ioﬁ cases of
Right to Privacy, '"The Public Disclosure of Private Fach,“l32
is one of the two ﬂases for confidentialaty in the counéeliﬁg
role. The other major basis for confidentiality lies in the
”mutuality_df confidence" necessary for the counseling relation- -
ship to exist}33 It is in confidence that the student-client
tells secrets, about the inner séifb to the counselor. Since a
large part of the counseior’s work involves receiving highly
ﬁeféénal informatioﬁ, each counselor does well in keeping this

trust in proper perspective at all times. The counselor is
¥

‘~ 22
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) 1
expected to maintain the confidential relation of the counseling

relationship whether the material is written or spoken. It is,

after all, the client's Right to Privacyf

Earlier parts of this paper dealt with actions which d1d

~
-

‘not legally 1nvade pr1vacy (" .. . so long as there is not a

breach of confidentiality; trust, or confidential relation.")134

Now there are more varieties of limit§ to the ab111ty to keep

all information private and confldentlal 135 .

The differences depend on which of two kinds of communica-

A, A -
tion is involved. The first, confidential 1nformat10n is real-

ly "an ethical term referrlng to the decision made by -a .
profe551ona1 that he will not reveal to others what he has
learned in private interaction, "136 The second, privileged
communication, '"refers to the legal privilege 62rtain profes-
sionals have ﬁﬁg\to di;cloée certain informatioﬁ in a court of
law."'l137 The early common law privileged coﬁmunications provi-
sions included only attorney and c11ent and husband and w1fe,
and have been given the pr1v11ege in American law as Well.
Others such as doctor, priest, accountant, government worker,

psychologist, counselor, and social worker, and their clients

have been given privileged communication laws in a more limited

number of states.138

.There are nineteen states that have some kind of privi-

lege for the school counselor. (A complete listing of these

139

states is in Appendix I at the end of this pagper.) The way

.23
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thag a sbecial relationéhip is deteqpined to Be a confidential
relationship, and therefore, worthy J?\hgving privileged com-
munications, is sometimes determined with Wiémore's four crite-
ria:

1. The communications must originate in a confi-

!

dence that:- they will not be disclosed.

This element of confidentiality must be essen-
tial to the full and satisfactory maintenance of

7 the relation betweén the jparties.

3. The relation mpst be one which jn the opinion
of the community ought to be 'sedulously fostered.
4. The injury that would inure to the relation by
the ‘disclosure of the communications must.be great-
er than the Benefit thereby gained for the correct

disposal of litigation.l4

The school counselor-gtudent relation may, indeed, ﬁeet the
definition for confidential relationship, and all four of Dean
Wigmore's criteria may be met, but many state legislatures don't
acknowledge the need for the statute forprivilaged communicatidn-
for the school counselor. Arizona doesn't. |

Confidential rela;ionship alsoc involves the ethical deci-
'sions invelved with confidential communications. E&en if there
is no court room privilege,lthereﬁis a mutualiﬁy‘of confidénce,
and therefore the student-client may assume that the communica-
tion is confidential in all situations. Even if there is
privileged communication in the state, there might still bg
restrictions from the school adminié&ration.tﬁrough board
policy or district regulation, or restrictions from state stat-
utes. The counselor shculd make it clear_tb the client from

the start what information about them may be given to other



persons, who these persons may be, and in what form the
infsrmation may reach them. This practice eliminates any need

to violate confidences in cases of imminent danger since from

the’ start such information can be deaned as not being pr1v1-

141 Exceptlons to the privilege 1nc1ude-. Jud1c1a1 dis-

\ -
cretion exception,142 ch11d victim o. abuse exceptlons 14%

leged.

future crime exception (e.g., Tarasoff v_University of ‘Califor-

t nia Board of Regents),144‘ma1practice exception or ciienp re-

145 Client release happens because the -

1

lease of privilege.

Privileged communication statute is actually an extension of )
. : » -
the client's Fifth Amendment privilege, and therefore', -the.pri-
‘ b
vilege is the client's, not the c:ounselcn:'s.‘z"6
r

Th}s waiver of 'privilege happens automatically w'.enever a -~
perso; makes a claim about emotional or mental distress,'but it
may be done at any time by the person eligible to release privi—
lege. There are times when privilege may not be blailed Be-

|
cause of the problems of large counSelor to student ratio, not
every student will have worke} with a counselor. ‘If a student
isvréferred to a school counselor, séaiél worker, or school
psychologlst for psycnologlcal testlng or examination under
Publlc Law 94-142, for example, the examination alone is not
considered a treatmgnt (confidential relationship), and there-
-fore the privilege is not allowed.147 The troatment must start

at the same time as the examination to be considered privileged

o 25
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information. Also, if the information was not privileged before

- peing disclosad to the couﬁselor, it dees not—become privileged

wher, given to the counsel&r.148 ' : ‘ '

The schocl counselor has AthHer considerations when ﬁeter—
mining which information may be kept confidential. Most cour-

selors, in surveys, agrees in theo*y that their respon51b111ty

is. first to the student (or staff, or parent)”cllentt and
second to society or the institutiohs.iéf (The limitations of

1mm1nent danger to client or third persons were excepted, of
.- , ;T )

course.) In reality, the school'counselor is bften in a wost.

difficult nosition, because of differeqfes in perceptlon be-

tween the counselor and some others on the school statf Two

major sources of difference in practlce qrex (1) the percep-
tlon of the strength of the professional image of the counselor,
and therefore a perception of greater ethical cOncerm for

confidentiality; and (2) the kind of profe581onaﬂ support pre- -
q

sent in the dlstrlct to maintain a’ goed praﬁtxce of conf*den—

- ’ il .
tiality, 50 i : . '

The concerned counselor is often surrounded by some
dmlnlstrators and teachers who don't recognlze or accept the
counselor $ professlonal status as much as students, parents

and the rest of the staff do. Some adminlsttators and teachers .

N,

2

are not sensitive to the concept oﬁ/confidentiality'as an' as-
pect of their professlon and put a lot of pressure on ccunsel-'

ors to violate the privacy of the student otﬁstudent s famlly

.

15
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151

through releasing confidential information. Some of the

reasons those adminiétrators give afe éela;ed to real concerns
abodt_attitudes‘of the publi®\ pressures from the public, or
"surprises"'from parents' compleining. If the counselor's
professional identity and trustglevel-is perceived as good,

then a cons’stent ethical practlce will help to lessen prlnCLpal

anxiety, and help the pr1nc1pal to lend support.

1f a principal or a teacher refers ‘a‘student to the

i

counselor, then there is some feedback expected, of course jAS
with the student, the teacher-cllent should be told the 11m1 q

of disclosure from the student allowable under Righ;s of Prlyecy.
Then there will be nofalseexpecpations from the referting s@gff
member. The staff member should then be treated as a prgfessioﬁ-
al, and given the pertinent information necessary for the class-l
room relationship, of to lessen the teacher's concern for the
student's personal existence.152 Soﬁetimes there is very little
that may be feleased and the teacher sﬁould then be given assur-
ances about the student's welfare, and certainly ﬁot be ignored,
because they have as much feeling for the studeﬁfs as the coun-

-

selor. They did, after all, refer the sﬁudent because of coen-

cern for the studeht.153

The rights of the parent and confidentiality of the student
communication sometimes creates great problems. As in the pre-
vious examples, the parent-client who reguests that a counselor

“have a conference with the son or daughter should have explained

L

27
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not only what the limits of confidentiality will mean in
reporting back to the parent, but also the importance of confi-
deﬁtiality to the counseling relationship in enhancing the
student ability to solve the problem. No secret information
shouild be given to the parent of an older student which would
break the special relationship with the student154

The philosophy of a school district or State:Départment of
Education, about the student, will usually include increasing
responsiblity and decision-makin® ability through activities as
the student gets older. It would seem that a graduated scale
woﬁld be a good guide for courts or Iegal scholars and educators
to develop together. A developmental Privacy Rights scale to_‘j
go with the developmental curriculum and the developmental
;ental-age scales being used for the general school population.’
This guide could help as a guide in structuring new district
policies, state statutes on a variety of subjects, but particu-
larly those policies concerned with Student Riéht to Privacy.

A sample scale for developmental Privacy Rights responsibil-
ity was developed by Edward Ladd in his 1971 article.155
Possible cateéories for schocl-age young people follow: young
children (ages six to nine), older chiidren (ages ;en to thir- )
teen), and youths (ages fourteen‘to seventeen) to complement .
the eighteen-year-old adult with fuil rights to'Privécy. A
fou}teen-year-old with a drug. problem or prégnancy might be

given the confidentiality-level that would not be appropriate

28
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//~&) for an-eleven-year-old. The scale would reinforce the fact that
they should bé given ever-increasing ~responsibility as each
gets older. )

Some states with counselor privilege have written the stat-
utes to exclude the parent from releasing the privilege, and
therefore from réééiving the information without the student's
permission, while others have included the parent. The policy
and procedures.of the.school district must be clearly examined

for identification of those areas where the administration be-
lieves it can require the counselor to p;ovidé iﬂformation ?
which a student has shared in counseling sessions.156 Again,
the student must be informed about the limitations.

Other agencies, professizhals, and schools should be treated

with the same principles in mind from the ethical standards,

statutes, administrative rules, and the Right of Privacy for
57

58

the scudent. The Colorado Supreme Court in Rugg v McCarty,

and a New York case, in Blair v Union Free SchooLfg;ELr

’

have shown that school personnel may be held 11ab1e f\gfrelease

of 1nformation about a student improperly, if it results in

f (=4
"physical or mental distress and/or _'~:uf_:f?ering."1"9 An example -

would be to receive information about family matters, and then
release them out of malice toward the family.lGO

IW a related Right of Privacy matter, in some Jurisdic-
tions,d&t is against the iaw to record (audio or wvideo) confi-

i

dential communications without client permission (during

29
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161

counseling sessions, for example). This law is a direct

derivation from Dean Prosser's Intrusion form of Invasionh .of
Privacy.

A study was conducted im Georgia with mental-health counsel-
ors who asked their clients to sign a consent form before therapy
started.I62 The consent was needed to‘be\able torrelease;the

client records to the States for computer storage under the Pri-

163

vacy Act of 1974. The clients who received an explanation of

all options, and their rights under the law, and who thep real-

L2

ized that they could receive counéeling, even if they refused to
sign, protected their rights, and only twenty percent sign=2d the
release. These resulﬁs compared with one-hundred percent sign-
ing for the ones who were presented with the form, before the

first counseling session, and asked to sign without explaining

their right to refuse.}b4

—

Group Counselling is a real problem for confidentiality.

According to Prosser's Torts,165 if there is no breach of éonfi-

dentiality, trust, or confidential relation, the information may

be released to an individual or a small group.166 Wayne Cross,

167 discussed this topic, and drew T

in a 1970 law journal article
the following two conclusions: first, even with oaths for each
member of the group for secrecy, there is no guarantee of inva-

sion of privacy fur the clients' confidential ccmmunicatioﬁs;_

and second, there are only a few legal problems which would .

cause worry of privileged testimony, anyway.168 ‘Two of them are
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drugs and past crimes. The Robinson v California169 case, a

United States Supreme Court dec181on found that states may not
punish drug addicts for. their addiction, but they must treat it

170 The past crime situation is‘still a problem

as an 111ness.
which could be handled with a. pre-session limit talk on confi-
dentiality. The ethical 51tuat10ns of a member’'s malicious in-

—_ ,
tent could definitely ruin a confidential grcup therapy session,
and the group leader must have cont1ngenc1es to try to protect
the Privacy Rights of the members.l’:

What about the changing profession? As better treatment
and counsellng techniques are created, with the research from
this emerging profeSsional rble for the school counselor, the
counselor could become out- ochate and find that an accepted
procedure, or lack of proceduré from the 1960's could create g-
negllgence or malpractice suit for the 1980's. The example of
George Washington dying from blood lettln; -the recommended prac-
tice of 1800, when doctors today could have saved him; points to

172 The usual and customary practice for the 1950's

this problem.
in the schools would not take into account the increase of both
the Right of Privacy, and civil rights of the 1980's student,

]
and the possible legal problems which could ensue.

SUMMARY | .

This ‘paper has presented the four sections promised in the

beginning. The first was a General Statement of the Right of

-«
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Privacy primarily througH English common law, American case law,
and the Warren and Brandeis' "Right to Privacy" articles.l73'
This leading artigié, as;itjwere, was the first to present the
idea of a separate'pfinciple for Right of Privacy.

The second section was a review of Prosser's Four categories
of past cases for adult Rightuof PFivacy: (1) Appropviation of
a person's name or likeness for the defendant's bgnefit or advan-
tage;‘}Z) Intrusion on the plaintiff's solitude by intentionally
and pﬁrposefully prying (which could include the case of tape-,
recording of counseling sessions withour permission); (3) Public
Disclosure of Private Facts (the closest to the basic daily pro-
blems of the school counselor's counseling relationship); and
(4) Publicity which creates False Light in Fhe public eye.
Professor Bloustein presented the idea of including all of\ .
Prosser's forms into an all-conclusive "Affront to Human Dignity."
Even though Prosser could find no case which had been decided on
so broad a basis, these ideas might be uséd as an ethical direé—
tion for the future.

The third section of the paper cuvering the Extension of
the ‘Right of Privacy to Juveniles showéd the great protgctions
for juveniles in both the general field of civil rights, and the
specific field of Rights to Privacy. Summaries of case law

covering the First,, Fifth, Ninth, Fourteenth, and the nty-

sixth Amendments were included.

32




© 30

The Basic Rights for Juveniles formed the fourth section's

coverage of (a) the ethical basis for confidential communications
174

guidelines, and '(b) the statutory basis for broblems in .the .

school system. Espgcially in the Eecondary schbols, the counsel-
or was shown as being able to see the total person as an indivi«
dual with multiple roles and responsibilities. Each of the other
staff members might See each student in‘the role for that activ-
ity, and maybe cne or two other roles through extra-curricular
activities.

| The total‘gerspective kas formed the new role of thé coun-
selor from the‘;lq single-purpose vocgtional-educatianal counsel-
ing to the ccmprehensi&e role which adds on short-term personal
problem and crisis counseling. The relative importance’pf
confidentiality with the ccnfidential relationship has greatly
increased. The importance is one of protecting. the stﬁdent_
(parent, or staff member)-client's Privacy, rather than increas—\\\
ing the egc-centric view of the person with the titlie of Counsel-
or. By working with the other interested members of the school
staf " and with the parents, the counselor will ke workiné in

the atmosphere of recognizing the new responsibility of the new

protected student.

33
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Prosser,” 39 New York University Law Review 962 (1964) .

19. Roberson v Rochester Folding-Box Compény 64 NiE. 442 (N.Y.,
1902) used a picture of a beautiful woman to advertice flour
without her consent.

20. New York Civil Richts Law no. 50,51.

21. ‘Prosser, Torts, supra (note 4), p. 803.

22. ¢Shepard's Citations of New York Statutes (1981 Supp.)

23. 50 S.E. 68 (Ga 1905).

24, Prosser, Torts, supra (note 4), p. 804. ;

25. Restatement of Torts ¢1939), parsz. 867. which showed a
cause of action for Tunreasonable and serious interference with

privacy."

26. Rhode Island: Henry v Cherry and Wetb, 73 4. 97 (R.I. ¢

1909); Nebraska: Brunson v Ranks Army Stores, 73 N.W.2d
803,806 (Neb 1955) ('"without legislative action, not even the
truth of the allegations is a defemse'): Schmiedling v American
Farmers Mut. Ins. Co., 138 F.Supp. 167 (D.Neb 1955).

Texacs: Milner v Red River Valley Publ. Co., 249 S.W.2d 227
(Tex‘1952); McCullagh v Houston Chronicle Pub. Co., 211 F.2¢

4 (5 Cir 1954), cert. denied 348 U.S. 827.

Wisconsin: Judevine v Benzies-Montanye Fuel and Warehcuse Co.,
269 N.W. 295,302 (Wis 1936), 106 A.L.R. 1443 ("truth is held

no defense of the action.. . . it is more fitting that the

{Right to Privacyl] be created by the Legislature"); State ex

rel Distenfeld v Neelen, 18 N.W.2d 703 (Wis 1949) (used Judevine,
supra, as argument against granting judgement on Right of
Privacy principle); Yoeckel v Samonig, 75 N.W.2d 925-927

(Wis 1956):- The:defeéndant was the ownei of ''Sad Sam's Tavern"
in Delafield, Wisconsin. The plaintiff, a patron, entered the
ladies rest room. The defendant then entered with a camera

and flash attachment and invaded the plaintiff's privacy while
in the rest room. The plaintiff demanded the picture be returned,
and the defendsnt refused and left the rest room. - When the
plaintiff came back to the dining area, the defendant was show-
ing pictures of other ladies in the ladies' rest room. The ,
plaintiff does not know whether the defendant showed her ricture
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to anyone. "The defendant demurred on the ground that it does
not state facts sufficient to constitute a cause of action. . The
demurrer was sustained and judgement dismissed." The appeal
Judgement was affirmed. On appeal, Justice Gehl wrote: "In
view of what we said and held in the two cases referred to
[Judevine, supra, and State et rel, supral] with respect to our
lack of power to create a right for the violation of which '
Tecovery was there sought, as it is ih this case, and particular-
ly because of the refusal of the legislature at two sessions
{1951, 1953, not submitted 1955] to recognize even a limited
right to protection™against invasion of .the right of privacy, we
are compelled to held again that the right does notl exist in
this state."" (75 N.W.2d 927).

~

27. Prosser, Torts, supra (note 4) ¢
28. Prosser, 1960, supra {note 4). .
'29. Prosser, Torts, pp. 804-307.

30 Fairfield v American Photocopy Equipment Co., 291 P.2d 194
(Calif 1935); Flake v Greensboro News Co., 195 S.E. 55 (N.C.
19°8); Kirby v Hal Roach Studios, 127 P.2d 577 (Calif 1942)
(the name "John" with a description complete enough to idantify
the plaintiff, was held to be enough) . -

31. See notes 26 and 23, and accémpanying text, supra.

32. Prosser, Torts, supra (note 4), p. 805.

-

33. Id., p. 806.

34. Woble v Bell Syndicate, 41 F.Supp 929 (S.D.N.Y. 1941)
(comic strip); Levely v Warner Bros. Pictures, 57 F.Supp 40
(S.D.N.Y. 1944) . _

35. Prosser, Torts, pp. 807-809; Greenawalt, supra (note 18),

PR. 54-55; Bloustein, supra (note 18), pp. 972-977; Mitchel

Ezer. "Intrusion on Soiitude," 21 Law in Transition 63 (1961).
A .

36. Ezer, Ibid.: Mr. Ezer was extremely worried about
"Dissemination of Racist Propoganda" in the mails, and wanted to
create a right to be free from noxious mails. ' '

37. Welsh v Pritchard 241 P.2d 816 (Mont 1952) (landlord
moviqg in on a tenant).

38. Newcomb Hotel Co. v Corbett, 108 S.E. 309 (Ga. 1921)
(hotel room). . '
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39. Rhodes v Graham, .37 S.W.2d 46 (Ky 1931); Fowler v Southern
Bell Tel. and Tel. Co., 343 F.2d 150 (5 Cir 1965).

40. '"Note: Crimination of. Peeping Toms and Gther Men of Visien,"
5 Arkansas Law Review 388 (19515 .

41. -People v Trieber, 163 P.2d 492, 171 P.2d 1 (Calif 1946)
(criminal conviction rather than civil); Roach.v Harper 105 S.E.
2d 564 (W.Va 1958); Annotated California Codes, Penal Code 632
(1981 supr.), "Eavesdropping or recording confidential communica-
tions"” (also defines ”confideg{ﬁal communication' for the state,
211d is headed as the Invasion «of Privacy statute).

42. Bloustein, supra (note 18): in 1964, he said that there
were only two privacy cases where recovery for mental suffering

was al:owed without physical impact or physical injury, 36
N.Y.U.L.R. 972-973): State Rubbish Collection Assn. v Sihrmoff,

240 p.2d 782 (Calif 1952): and Kuhr Bros. v Spakas, 81 S.E.2d
491 (Ga 1954).

43. Prosser, 1960, supra (note 4). p. 422-423.

44. William L. Prosser, "Insult aud Outrage," 44 California Law
Review 40 (1956). -

45. Bloustein, supra (note 18). p. 973-974.
46. DeMay ;\Roberts, supra (note 16).
47. Blousrtein, supra (note 18), p. 974.

48. Silverman v United States, 365 U.S. 505 (1961); Wold v
Colorado, 338 U.S. 25 (1949); United States v Lefkowitz,

285 U.S. 452 (1932); Boyd v United States, 116 U.S. 616 (1886);
Lopez v United States,.» 373 U.S. 427, 439 (1963); Olmstead v
United States, 277 U.S. 438, 469, 476-479 (1928) (Brandeis and
Holmes, dissenting) majority said that the wiretap wasn't a
trespass, and therefore, the evidence was legally admissible.)
Brandeis seemed to have become as worried about intrusion into
private affairs. ’'Discovery and invention have made it possible
for the Government, by means far more effective than stretching
upon the rack, to obtain disclosure in court of what is T
-whispered Iin the closet.” (277 U.S. at page 473) "The makers
of our Censtitution . . . recognized the significance of man's
spiritual nature, of his feelings and of his intellect. They
knew that only part of the pain, pleasure and satisfactions of
life are to be found in material. things. They scught to protect
Amerd@ans in their beliefs, their thoughts, their emotions, and
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their sensations." (277 U.S. at 478) ''The common law secures

to each individual the right of determining, otfdinarily, to
what extent his thoughts, sentiments, and emotions shall be
communicated to others." (Warren and Brandeis, supra (note 3) .,

p. 198).

49. P.L. 93-380 (August 21, 1974) as amended by P.L. 93-568
(Dec. 31, 1974); 20 U.S.C. 1232g (1974): and 45 C.F.R. 99,
"Privacy Rights of Parents and Students," (45 Federal Register
30911, May S, 1980) (hereinafter cited "as FERPA). .

50. Id., 45 C.F.R. 99. Subpart D, "Discl.sure ofiPersbnnally
Identifiable Information from Education Records," para. 99.20-
99(37; Subpart B, "Inspection and Roview of Education Records,
para. 99.11-99 12; "Definitions," para. 99.3. -

51. Prosser, Tcrts, supra (note 4), pp. 808-809.

52. McKenzie v Hucksley, 112 F.Supp 642 (Okla 1953).

52a. Gill v Hearst Pub. Co., 253 P.2d 441 (Calif 1953) (picture
of plaintiff hugging his wife in 2 public place).

53. FERPA, supra (note 50). ’ ' )

54. Prosser, Torts, supra (note 4), pp. 809-812; Bloustein,
supra (note 18), pp. 977-984, Prosser, 1960, supra (note 4y,
pPp. 392-398. E

55. Prosser, Torts, supra (note 4), p. 809. 3

36. Melvin v Reid, 297 P. 91 (Calif 1931); Eloustein, cupra
(note 18), pp. 977-978. . !

57."Melvin, supra (note 56); California Constitution, Article
I, para. 1;6 Cal Jur 3d. Assault and Other Wilful Torts,
Invasion of Privacy, para. 106. :

58. Miranda v Arizona, 384 U.S. 436 (1966).

39. DeGregory v New Hampshire Attorney General, 383 U.S. B2S
(1966) . :

€0. See note 39, supra.
61. Prosser, Torts, supra (note 4), pp. 809-812.

62. Nappier v Jefferson Standard Life Ihs. Co., 322 F.2d 502
(4Cir 1963). :
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63. Timperly v Chase Collgction Service, 77 Cal Rptr 782 (1969).

64. French v'Safeway Stores, Inc., 430 P.2d 1021 (Or 1967); -
however, Kirbyv v Hal Roach Studios, 127 P.2d 577 (Calif /1942),
said sending a letter to a thousand men was making it public,

65. Henry C. Black, Black's Law/Dictionary, &4th ed. 370 (1951).
(definition of confidential relation): State ex rel Juvenile
Dept.’ of Multnomah County v Black, 528 P.2d 130 (Or., 1974)
(psychclogical investigations for court appearances are not - a
professional ccnfidential relation). o o

66. FERPA, supra (note 49), 45 C.F.R. 99.31 (a)(l).

67. FERPA, supra; 99 Améfioan Law Reports, Annotated, 2nd ed.:’

"No appelate court decisions exist involving alleged malpractice

arising from nsychotherapy or treatment by verbal communications.

(99 A.L.R.2¢ 619-6201 at para. 10).
8. Prosser, Torts, supra (note &), p.’Sll..

69. Kenney v Gurley, 95 So. 34 (Ala. 1923): The girl was
dismissed from school. Her paren*s were told, in notes home,
that sinc2 she had been treated for venereal disease, she would -
not be able to return to school, ever, because she had 'mot

been living right." Trial court decided for the plaintiff, but
appeal lost because there was not "extrinsic evidence of malice"
nor "intrinsic malice" in. the notes sent home from the Dean and
the medical direcror, because the privileged communication was
given to the parent only; i.e., a proper time and method. See
also, 50 American Jurisprudence 2d, Libel and Slander 201-205.

7¢. Cwens v Scott Publishing Co., 284 P.2d 296 (Wash 1955);
20 American Jurisprudence 2d, Libel and Slander 278-280: Thomas
Burgbm and Scott Anderson, The Counselor and the Law 79 (APGA v

Press, 1575). -

71. 'Prosser, Torts, supra (note 4),/pp. 812-814; Bldustein.
supra (note 18); pPp. 991-993; Prosser, 1960, pp. 398-407.

72. Lord Byron v Johuston, 35 English Reports 851 (1815);
* Prosser, Torts, p. §12. A .

73. Prosser, 1960, pp. 400.'422e23; - @
74. Bloustein, supra, p. 991.

75. 1Ibid.
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76. Prosser, Torts, pp. 812-814. “

77. dill v Hearst Publist g Co., supra (note 52a5 and
accompanying text. -

78. Gill v Curtis Publishing Co., 239 P.2d 630 (Calif 1952).
79. Gill v Hearst Pub. Co., supra (note 77). |

80. . Gill v Curtis Pub. Co., supra (note 78).

81. Lord Byron v Johnston; supra (note 70).

82. Accord, Hinish v Meier and Frank Co., 113 P.2d 438 (Or 1941)
(telegram to governor urging him to veto a bill).

83.. State ex rel. La Follette v Hinkle, 229 P. 317 (Wash. 1924).
84. Steding v Battistoni, 208 A.2d 559 {(Conrn 1964), '
85. Norman v City of Las Vegas;i177 P.2d 442 (Nev 1947).

86. Davis, 1959, supra (note 5), pp. 4-5. Davis' note 15 says
that "in England, breach of a confidential relationship or some
sort of copyright infringement are the best bases upon which to
win protection for interests similar to those claimed for the
right of privacy.'" Stephenson, Jordan and Harrison v Macdonald
and Evand, 69 R.P.C. 10 (C.A.) (1952); and Nichrotherm Electri-
cal Co., Ltd v Percy, R.P.S. 207 (C.A.) (1957); " Leon Britton,
"The Right to Privacy in England and America, "37 Tulane Law
Review 235 (Feb 1963).

87.. Oregon Supreme Court gave the, following reasoning: ''The
common law's capacity to discover and apply remedies for
acknowledged. wrongs without writing on legislation is one of its
cardinal virtues," Hinnish ¥ Meier and Frank Co., 113 P.2d 438,

447 (Or 1941); Warren and Brandeis article also used common
law arguments (examples on pp. 194-195, 198-201).

88. <ZLazlif. Const., Art., para. 1 supra (note 51); Melvin v Reid,
297 P.91 (Calif 1931) (see note 57, supra, and accompanying text;
Jamz: Madison, The Federalist X (1787): '"As long as the reason
of man continues Iallible, and he is at liberty to exercise it, -
different opinions will be formed. As long as the connection
subsists between his reason and his self-love, his opinions and
his passions will have a reciprocal influence on each other.

The majority . . . must be rendered unable to concert and carry
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into effect schemes of oppression. . . . We will ° w that

neither moral nor religious motives can be relied . . as an
adequate control . .. . on the injustice . . . of individuals."

(encouraging Constitutional sg@feguards of civil Libertieg};
See pp. 5, 6, supra (Fourth, Fifth, and Fourteent ents) .

89. sPavesich v New England Mutual Life Co., supra (note 23 and
accompanying text) It was held: '"The right of privacy has its
foundations in the instincts of nature . . . . A right of pri-
vacy in matters purely private is therefore derived from naturai .
law.”" (50 S.E. 68 at 69-70); 1In McGovern v VanRiper, 43 A.2d
514 (1945), it was presented: "It is now well settled that the
right of privacy having its -origins in natural law, is immutable
and absolute and transcerds the power of any authority to ctange
or abolish it." 4 ‘

90. See p. ¢ and ncte 74, supra;  Bloustein, supra (note 18).
91. Prosser, Torts, supra (note 4), pp: 816-817.

92. "Little Mary Ellen,'" Parade Magazine 17 (Nov. 2%, 1981);
New York Supreme Court, April 9, 18/4 trial. :

93. M. Chester Nolte, 'Legal Aspects of Guidance and Counseling
in Colorado," ERIC, ED. 136 107 (Colo: Dept. Ed., 1976) at
4z-43.

94. Tinker v Des Moines School Dist., supra (note 96): ''School
officials do not possess absolute authority over their students.
Students in school as well as out cf school are ""persons"”

under our Constitution. They are possessed of fundamental
rights which the State must respect, just as they themselves
must respect their obligjtion to the State.”" (393 U.S. at 511).

95. In re Gault. 387 U.S. 1, 13 (1967).

96. Tinker v Des Moines School Dist., 393 U.S. 503 (1969) (pro-
tection of symbolic speech by wearing armbands in protest of the
Vietnam War.) -It held that: '"First Amendment rights applied in
the light of the special characteristics of the school environ-
ment, are available to teachers and students. It can hardly be
argued that either students or teachers shed their constitutional
rights to freedom of speech and expression at the school house

gate. . . . In order for the State in the person of the school

officials to justify prohibition of particular expression of
opinion, it must be able to show its action was caused by some-
thing more than a mere desire to avoid the discomfort and un-
pPleasantness that alwgys accompany an unpopular viewpoint.

(393 U.S. at 506-7, 509). Also see Hatter v L.A. City Sch.
Dist. 452 F.2d 673 (9th Cir 1971) (peaceful ‘protest against
school dress code.)
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97.  School Dist. of Abington Twp. v Schempp, 374 U.S. 203
(1963) (no compulsory recitation of prayers in public schools); -
Engle v Vitale, 370 U.S. 421 (1962) (no compulsory recitation
of a "Non-denominational' prayer in school); West Virginia
State Bd. of Educ. v Barnette, 319 U.S. 624 (1943) (upholding
student's rc¢fusal to salute flug on religious grounds).

98. Brown Vv Board of Educ., 347 U.S. 483 (1954); Pierce v
Society of Sisters, 268 U.S. 510 (1925) (education in accordance
with religion is granted by the First and Fourteenth Amendment
liberties. Struck down zan Oregon law requiring public schosl
attendance.) |
‘ , ,
99." Katherine Lordi, "Accountability versus Privacy: The Right
of Institutionalized Emotionally Disturbef Children," 5 Fordham
Yrban Law.Journal 223-231 (1976-1977). T

100. In re Gault, 387 U.S. 1 (1967), supra (note 95) The l
procedures were: ‘'adequate written notice of pending charges’
(p.33), "notice of right to counsel"” {p. 41). "privileges
against self-incrimination (p. 55), and the right to confront
*and cross-examine /§itnesses (pp. 56-7). Gerald Gault who was

- 15-years-old, was/ fiound guilty of making a lewd telephone call

and committed o the State Industrial School. His parents
brought a halséas corpus petition and challenged Arizona Juy.
Code, saiﬁ no due process was given son. Dorzen and Reznak \
"In re Gault and the Future of Juvenile Law," 1 Family Law

Quarterly 1,33 (1967).

101. In re Winship, 397 U.S. 358 (1970) A twelve-year-old boy
had been charged with committing an act which would have been
the crime of larceny, if he had teen adult.

102. 247 N.E.2d (1969).
103. N.Y. Family Court Act, para. 744b (McKinney 1970)-
104. In re Winship, 397 U°S. at 367. ‘ 3

105. Griswold v Connecticut, 381 U.S. 479 (1965). The Court
reversed the conviction of a Planned Parenthood League Director
for providing married couples with information, instructions,
and medical advice about birth control methods. (p. 484) The
state crimingl statute involved was held unconstitutional on
the principle that ''governmental purpose to control or prevent
activities constitutionally subject to state regulations may )
not be achieved by means which sweep unnecessarily broadly and )
thereby invade the area of protected freedoms." (p. 485) The
Court held that the Fifth Amendment ''enables the citizens to
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create a zone of privacy which government may nct force him to
surrender to his detriment." "(p. 484) Justice Goldberg's con-
curring opinion: "The Ninth Amendment to the Constitution may
be regarded by some as a recent discovery . . . but since 1791
it has been a basit part of the Constitution which we are sworn
to uphold. To hold that a right so basic and fundamental and
so deep-rooted in our society as the right of privacy in mar-
riage may be gnfringed because that right is not guaranteed in
SO many word y the first eight amendments is to ignore the
Ninth Amendment and to give it no effect whatsoever., (P. 491).

106. Merriken v Cressman, 364 F.Supp 913 (E.D. Pa. 1973).
107. 1d., at $13, 918, | /

case showed that the lettetrs to the parents, about the /program,

108. Id., at 916, 918-220. ‘ The court noted: The facts/ of the
elling devices' aimed at gekting parental consehat without

were ''s

‘giving the negative information that would make the pgrents

completely aware of "the relevanr circumstances and likely con-
sequences' of the program. There were no statements in the
letters about the "self-fulfilling Prophecy" of a student
identified, the scapegoat--of those children who decided not to
participate, or the final use of the results as the police might
find it necessary to learn more zbout the drug situation in the
local commurnity. (This was a joint-funded project between the
school and the poliz: department). ° '

109. Lordi, supra (note 99), P. 233; Burt, "Developing
Constitutional Rights of, in, and for Children,"” 39 Law and
Contemporary Problems 118 (Summer 1975): He gave guldelines to
evaluate ap;ropriateness of state mencal institution's testing
methods (but it could be used for general State testing as well):
"the proper criteria can readily be drawn from Supreme Court
decisicns protecting other ‘fundamental rights’' from state
intrusicn--that is, has the need for the state intervention

been convincingly identified, and proposed to satisfy that
need?" (p. 127).

‘ e
110. Lordi, supra (note 99y p. 233.

111. American Personnel and Guidance Assoaiation, "Ethical
Standards'' (January 17, 1981). It was revised in 1971 and most
recently in '1981; American 3chool Counselors ssn., Position
Paper: Principles of Confidentiality, {1980) .

112. W. W. Tennyson, D. Blocker, and R. Johnson, "Student
Personnel Records: A Vital Tool. But a Concern to the Public,'
9 Personnel and Guidance Jgurnal 888-893 (1964) .

h’
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113. Robert Boyd, W. Tennyson, and Reyncld Erickson, "Chsgges
in Counselor Disclosure of Data from 1962 to 1870," 7 Measure-
ment and Evaluation in Guidance 32-38 (&pr. 1974),

114. FERPA, supra (-ote 49). para 99.30 {(a)(1): '"an educational
agency or institution shall obtain the written consent of the
parent or the eligible student before disclosing personally
identifiable information from the education records of =z student,
other than directory information, except as provided in para,
99.31."; Oregon Revised Statutes 336.195: "Student behavioral
reccrds szhall be released only In the presence of an individual
qualified to explain or interpret the records." ’

115. Foe v Vanderhoof, 389 F.Supp 947 (D.Colo 1975).
116. Roe v Wade, 410 U.S. 113 (1973).
1.7. Doe v Bolton, 410 U.S. 179 (1973).

118. Lordi, supra (note 99), gives the following explar-tion:
"The 'compelling state interest rule' rule, which the ourt

has repeatedly applied during the last decade, prohibits the
states from regulating 'fundamental liberties' unless a com-
pelling state interest for such regulation can be shown; mere
rational purposes will not justify state interference with

these rights.” (p. 229; Shapiro v Thompscn, 394 U.S. 618
(1969) stated: ‘''Regulations which limit fundamental rights will
not be enforced unless they are used to meet a specific goal(s)

of the ¢ elling interest.'"; Kramer ¢ Union Free School Dist.,
395 U.S. 651 (1969), YWCA v Kugler, 342 F.Supp 1048 (D.N.J.
1972) stated- that state invasions into Constitutionally
protected areas, including the right to privacy, must be based
on a compelling state interest which overrides private rights.
(p. 1072).

119. Foe v Vanderhoof, 389 F.Supp at 954, citing Roe v Wade,
410 U.S. 113, 155-156 (1973): They also indicated that "after
careful consideration of the issue involved, we find that the

“ consent statute, as it relates to the necessity of parental

or guardian consent in order for minors to obtain legal abor-
tions, is unconstitutional. The statute is overboard in its
reach and in violation of the fundamer' al right to privacy."
(389 F.Supp at 954).

120. Coe v Gerstein, 376 F.Supp 695 (S.D. Fla 1973) reversed on
other grounds, 417 U.S. 281 (1974).

Ve
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121, 1d., at 698; A ccnflicting case: Doe v Planned Parenthood
Associatrion of Utsh, 510 P.2d 75 (Utah 1973), Utah Supreme Court
declared that '"both control devices and information could only be
given to minor children with the consent of their parents. The
prime responsibility for the moral direction of children rests
with the parents. Others may not interfere and superimpose their
standard without parent consent. . ’

122. Planned Parenthocd of Central Mo., et al. v Danforth. 49
L.Ed.2d 788, 96 S.Ct. 2831, 428 1.S. 52 (1976).

123. Id., at 2831, 2843: they.looked zt the statutes in
Missouri, which allowed treatment, without parental consent, for
venereal diseace, drug abuses, and pregnancy testing. They also
applied the trimester test where she and the attending doctor
decide in first trimester. -

124, Wisconsin v Yoder, 92 S.Ct. 1526 406 U.S. 205 (19725
{(concurring opinion). . !

125. Id., "I think children are entitled to be heard. One may
want to be a pianist or an astronaut. Tc¢ do so he will have to
real. from the Amish tradition. If not, his whole may be stunted
and deformed. The child, therefore, should be given an opportun-
ity to be heard before the state gives the exeuption which we
ﬁgggr today.'" (92 S.Ct. at 1531).

126. Foe v Vanderhoof, 389 F.Supp at 954, citing Roe v Vade,
410 U.S. 113, 155-156.

127. see note 116, supra.
128. see note 57, 87, 92-95, and accompanying text, suprs.
129. see notes 93-93, and accompanying.text, supra.

130. Merriken v Cressman, see noteé 104-107, and accompanying
text, supra.

131. see notes 113-121, and accompaqying text,‘supra.
132. Prosser, Torts, supra (note 4).

133. Jerry Pardue, ﬁillis Whichard, and Elizabeth Johnson,
"Limiting Confidential Information in Counseling,' 49 Personnel
and Guidance Journal 14-20 (Sept. 1970). ,
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134. see note 64 and'accompanying text, supra: V"Talking . . . to
an individual or even a small group is allowed as iong as there
is not breach of contract, trust, or confidential relations.”
N : r - . l\
235. Carl Swarison and William Van Foose, supra (note 2), pp.
3-45.

»

136. Id., p. 43. e .

137. 1bid. |
138. Robert Fisher, supra (note 2), pp. 610-611 (attorney-client,
husband-wife): “Note: Testimonizl Privileges and the Student-
Counselor Relationship in Secondary Schools,"” supra (note 2),
P. 1332 (rest of list); 'Notes and Comments, Functional Over-

lap Between the Lawyer and Other Professionals: 1Its Implications
for the Privileged Communications Doctrine,” 71 Yale Law Review
1226 (1962) (presents case for extensions of the privilege, both
historically and contemporally, and survey results of these
professionzls: lawyers, judges, marriage counselors, psychia-
trists, psychologists, and social warkers.). -

139. See Appendix I, infra.; Lawrence Litwack, et al., "Testi-

monial Privileged Communicatiocns and the School Counselor, ''The

~. School Counselor 108-112 (Nov. 1969): Lawrence Litwack, "Testi-
-monial Privileged communications: A Problem Reexamined,' The
~Bchocl Counselor 194-196 (Jan. 1975). . -

- 140. 8 Wigmore, Evidence para 2285 at 527 (McNaughton rev. 1961);
Other determinants are court-defined: People's First National
Bank and Trust Co. v Ratajski, 160 A.2d 451 (Pa. 19€0): "a
'confidential relationship' exists whenever one occupies toward
another such a position of advisor or counsellor as reasonably
to inspire confidence that he will act in good faith for the
other's inteYests, and the relationship arises where the parties
do not deal on equal term¢, but, on the cne side there is an
overmastering influence, or, on the other, weakness, dependence,
or trust, justifiably reposed.” (160 A.2d at 451); ' Bass et al.
v Smith et al., 56 A.2d 800 Md. 1948) (gift of parent); 1In
re Stroming's Will, 79 A.2d 492 (N.J. 1951) (estate of mother) ;
Blake's Law Dictionary, supra (note 61), p. 370: '"Notes and °
lomments”, supra (note 137), pp. 1230-1232: (they feel that
Wigmore's Four Criteria are ambiguous and the courts should
probably decide stricter criteria.). -
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APPENDIX I.
SCHOOL COUNSELOR PRIVILEGED COMMUNICATION:

SUMMARY OF FINDINGS* -

Croup 1. Privileged ccmmunication, except with student consent.

California - enacted in 1980
' - Ann. Calif. Codes, Educ. 35301 (1981 supp.)

- schoel counselor only
ww

idaho - enacted in 1971 ‘
- Idaho Codes 9-203 (1981 supp )

- school counselor, school psychologist, and
school psychological examiner

Nevada - enacted in 1973
- Nev. Rev. Stat. 49.290 (1980 ,8upp.)
- school ccunselor, school psycho]ogxqt school
psychological examiner, (teacher, admin-drugs

only)

~orth Carolira - enacted in 1971
- Gen. Stat. cf N. C. 8-53.4 (1980 supp.)
- school coun lor

North Dakota - enacted Iin 1969
- N. D. Cent. Code Ann. 31-01-06-1 (1980 supp.)
- school counselor

South Dakota - enacted in 1972
- - 5. D. Cod. Laws 19-13-21.1 (1981 supp )
- school counselor
Wisconsin - enacted in 1968
. . - Wisc. Stat. Ann. 885.205 ,198L supp
‘ , - school psychologist

Group II. Privileged communication, except with student and
parent consent.

I1llinois - enacted in 1979
- 11Y. Ann. Stat. 91%~801
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LY

Group

N

Group

Montana

i11.

M higa

gg -

) 50
Psychiatrist, physician, psychologist, social
worker, nurse, or therepist providing mental -
health or developmental disabilities. services

or any person not prohibited by law from pro-
viding such services or from holding hjimself :
out as a therapist if the recipient reasonably
believes that such a person is permitted to do _.

‘R

so. Therapist ircludes any successor QP the' -

therapist. - v

with consent of parent or guardian if child is
under 12; with consent of both recipient and*

parent if between 12 and 18 years; consent of

client if 18 years or older, or guardian if

he has been adjudicated incompetent.

enacted in 1971

Mont. Code Ann. 26-1-809 (1981 ed.)

school counselor, school psychologist, school
nurse, school teacher employed by any educa-
tional institution. ‘

Privileged communication, except with parent consent.

n -

Ok lighoma -

Pennsyl

JALS

Indiana

VAani a -

edcted in 1963 (original in 1935) _

Mich. Stan. Ann., evid. 27A.2165 (13981 supp.)
guidance cfficer, teacher, school executive

cr other professional person engaged in charac-
ter building in the public schools or in any
other educational institution, including any
~clerical worker

enacted in 1971 v
Okia. Stat. ann. 70-6-115.(1980-81 supp.)
teacher (scheol counselor covered, also)

enacted in 1972°

Penn. Cons. Stat. Ann 42-5%845 (1981 supp.)
guidance counselor, school nurse, school
psychologist, home and school visitor, or *
clerical help for them

(parent or guardian consent, if student under
18, or student consent, if student over 18)

Privileged cemmunication, but no provision for release
cf information

-

enacted in 1965 (revised in'1976)
Ind. Stat. Ann. (Code'Ed. ) 20-6.1-6-15 (1981

supp.)
school counselor
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- Maine - = =~ enacted in 1973 .
« - Maine Rev. Stat. Ann. 20-806 (1981 supp.)
' -~ school counselors, elem, sec, or post-sec..

Oregon - enacted in-
- Oregon Rev. Stat. 44,040 (kJ, (k)

b - certificated staff member in civil. action
about personal affairs ‘of student or family,
which would tend to damage or.incriminate
student or family; school counselor in civil

: or: criminal about past use, -abuse or sale of
. - ———drugs or alcoholic liquor. . :

S

Group V. ifffbileged communication fbr drug orﬁalcoﬁbi abuse only,
(éand only during drug counseling and treatment.+)

Connecticut -~ epacted in 1978 :
- Conn. Gen. Stat. Ann. 10-1542 (1980 supp.)
- professional employee of school (certificated
employee, or teacher where no certificate re-
quired, administratiocn officer of a school,
‘ school nurse) . Tl :
- : (physical evidence obtained from studest must
’ be given to law enforcement, and name of stu-
dent and employee safe) * ’

‘Maryland - éf- enacted in 1371
- Ann. Cecde of"Md., Educ. 7-4i10 (198t supp.)
- teacher, counselor, principal, ¢ - other pro-

fessional educator

enacted in 1971 i
.~ Code of Law of S. C. 64-53-140 (1980 supp.)
g . - any counselor during treatment for drug abuse

| .
Weshihgton | - enacted ini 3971

1 - Wash. Rev. Code ©9.54.070

- ccunselor or rehabilitation worker during

treatment for drug abuse.

+South Caroling

LI |

Group. VY. Privileged communication, infectious and communicable
| diseases only. '
t ! )
Kandas - enacted in .
\ - Kan.:r Stat. Ann. 65-118
; ) - any person licensed to practice the hedling
arts, dentist, physician's assistant, licensed
social worker, teacher, or school administra-

[ _tor
\
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Group VII. States where legislation didn't get committee approval

' Arizona

Iowa

Virginia
West Virginia

Group VIII. States where legislation approved in committee, but
failed to get state legislature vote.

-

Colo;ado Minnesota M

!
Florida New Jersey
Hawaii Texas '
Illinois Utah
Kentucky l Wisconsin

Massachusetts

Group 1IX. States where legislation Passed the legislature, but
vetoed by the governcr.

New York (1973)

' Group X. States where there is no privileged communication for
" school counselors, and haven't tried.

Alabama Georgia Mississippi Rhede Island
Alaska #Missouri Tennessee
Arkansas Louisiana Nebraska (No record of New Mex-

ico, Vermont)

* Daniel H. Nasman, Legal Concerns for Counselors (A. S. C. A)
ERIC, ED 137 714, 1977

* Personal research in University ofp Arizona Law Library, 1981 //
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